Chapter 20

· Secured transaction

· Creditor having rights against the debtor – attachment

· 3 elements of attachment

· creditor gives value to the debtor

· debtor has rights in the property that is serving as the collateral, or is on his way to owning it
· 1 of 2

· has a signed written security agreement

· physical possession of the property
· creditor has the right to repossess the personal property

· to have rights over the other creditors, he must perfect

· top way to perfect – by filing a UCC Financing Statement
· other ways to perfect

· possession of the collateral
· Automatic perfection upon attachment if it is consumer goods used for personal use. Also must have a PMSI (Purchase Money Security Interest).
· Does not beat the Garage Sale Rule.
· The buyer in the ordinary course of business, even on notice, always beats perfection.
· “First in Time, First in Right” – first person who perfects, they get paid first. 
· *10 day rule – non inventory collateral. Creditor has 10 days to perfect from the day of delivery. The perfection dates back to the day of delivery and beats everyone.*
· To attach, a security agreement is needed. On a security agreement:
· Signature of the debtor
· Description of the collateral – general description is acceptable (“machine”, “car”)
· Names of both parties (debtor and creditor)

· When the creditor gives value, anything done in the past, it is not.
· Floating Lien – ‘after acquired property clause’. Will float from one group of inventory items, to another group of inventory items.
· For the new inventory seller to protect himself against floating liens, he must perfect on or before the date of delivery. There is no 10 day rule on inventory.
· If no one has perfected, the first person to attach gets paid first.
· If the collateral is re-possessed and sold at an auction. There are three creditors on with property. First priority, second priority, and third priority. The second priority creditor sells the property at the auction. The buyer does not take the property free and clear. He still owes money to the first priority creditor. If the third priority had sold it, the buyer would have owed to the first and second priority. However, if the first creditor sold it, the other buyers are out of the money.
· Financing statements are good for forever. If the collateral stays in the same state, the statement is fine. If you move states, you have 4 months to file a new statement in the new state and you will keep your priority.

· If a creditor re-possesses anything, he can decide to keep it or sell it. If he chooses to keep it, he must notify everybody about his plan. If he does not hear from them in 21 days, he is allowed to keep it. With consumer goods, the property must be sold, and he paid back at least 60% of the purchase price. 
· When the debtor defaults, the creditor can:

· Peacefully re-possess it (no breaking and entering)

· Go to court, get a warrant, have a county sheriff go and re-possess it. 

Chapter 21

· The similarity between a writ of attachment and a writ of execution
· In both, a court order is given to the sheriff to seize the debtor’s property.
· In a write of attachment, if a creditor does a wrongful seizure, the debtor gets the money back. This is called posting the Bond. 
· A writ of attachment

· Pre-judgment
· A writ of execution

· Post-judgment
· Mechanics Lien

· If a mechanic works on your car. 

· Innkeepers Lien

· The hotel or motel can hold on to your luggage until you have paid.

· Garnishment of Wages
· When money is taken from your work wages. There is a limit.
· The right to re-possess real property – a mortgage.
· The mortgage is not the loan, they are separate documents.
· Surety
· “Sell the car to Sam and I will pay” – primary liability.
· Does not have to be in writing

· When the surety goes after the debtor for the money, it is indemnification
· He stands in the shoes of the creditor and goes after the collateral is called Subrogation.
· Contributions are when surety #2 was released by the creditor and the debtor defaults. Surety #1 only has to pay his share as if surety #2 was still there. 

· The debtor owes $100,000. Surety #1 is good for $90,000. Surety #2 is good for $60,000. It was a 60/40 percentile split. If surety #2 was released, surety #1 has to pay the 60% that he was required to pay earlier before the other surety was released.
· If the creditor releases the debtor, the surety is still responsible, even if the creditor released the debtor. Exception – if the debtor shows up ready to pay, and the creditor does not accept the money, the surety is released. 

· The death of the debtor does not get the surety out. The bankruptcy of the debtor will not get the surety out. If the debtor is a minor it does not get the surety out. If the surety dies or goes bankrupt, or is a minor, and that will get the surety out. 
· If the collateral is released by the creditor, the surety is required to pay the difference between the debt and the collateral.
· Exoneration – when the surety goes to court and asks the court to force the debtor to pay. The surety can not force the creditor to go after the debtor.
· If the debtor committed fraud to get the surety to come in, the surety is released if the surety can prove that the creditor knew about the fraud. 
· Guarantor

· “Sell the car to Sam, and if Sam doesn’t pay, I will pay”.

· Must be in writing

· Bankruptcy
· Chapter 7 - Liquidation
· Likely to have a trustee
· can be brought involuntarily
· Secured creditors get paid first, until he is paid the value of the collateral is paid off
· Chapter 11 – Re-organization

· only time a trustee is used is when the management is being malicious, or fraudulently
· can be brought involuntarily 
· Must have a plan – the debtor has exclusive rights to make his plan. He has 120 days before any interested party can come make their own. If he makes ANY plan within those 120 days, he can get another 60 days.
· More then half the creditors, owed at least 2/3 of the money can determine weather a plan is accepted.
· Elements of a preferential Transfer – the debtor makes a payment on an antecedent debt within 90 days of bankruptcy, it goes back to the bankruptcy estate.
· Involuntary
· 11 or less creditors – at least 1 creditor on petition owed a total of $11,625.

· 12 or more creditors – at least 3 creditors on the petition owed a total of $11,625

· Creditor Paying List

· Secured Creditors
· Unsecured Creditors

· Administrative Expenses
· Involuntary gap creditors

· Unpaid wages, up to $4,650 earned within 90 days of filing

· Employers pension contribution, up to $4,650, within 180 days of filing
· Security Deposits up to $2,100

· Alimony and Child Support*

· Taxes*
· Claims of general creditors
· * - do not disappear with bankruptcy 
· Un-dischargeable debts

· Taxes
· Loans to pay checks

· Alimony, child support
· Willful conduct by the debtor

· Exempt property

· House equity
· Car

· Household stuff

· Jewelry

· Any other property up to $925

· Tools of the trade

· Life insurance

· Interests in life insurance

· Health aids

· Social security

· Personal injury awards
· Re-affirmation agreement
· When the debtor makes a contract with a past creditor to pay him later. The court will not allow the agreement unless the debtor is fully informed about what they are getting into.
· Filing for bankruptcy is allowed once every 6 years. 

· Chapter 29
· Two different types of property
· Real

· Land, buildings, air rights.
· Fee Simple Absolute

· No restrictions, no conditions, can be given to whoever
· Life Estate

· Yours for your own life

· Reversionary interest
· “to you for life and then to me”

· you = life estate

· me = reversionary interest

· “to you for life then to x”

· x = vested remainder man
· “to you for life then to your children, if no children to x”

· x = contingent remainder man
· three ways to own property with another person
· Joint-Tenants
· Right of survivorship
· Must have your PITS unities
· Buy at same TIME
· Have equal INTEREST
· buy from same SOURCE
· right to POSSESS the PROPERTY
· when one dies, it goes to the other

· Tenants in Common

· When one dies, it goes to their heir
· No right of survivorship

· Tenancy by the Entireties

· Husband and wife only
· Right of survivorship
· The right to go on someone’s property to get to your property is having an easement

· The right to go on someone’s property to go fishing is a profit.
· The right to go on someone’s property to go to a rock concert is a license. 

· Deeds
· General Warranty Deed – I will come and save you and fix the house no matter what. (best protection deed)
· Bargain and Sale Deed - The seller promises he did nothing wrong
· Quit Claim Deed - “if I own it, you own it and if I don’t, you don’t”

· First to record wins – Race Jurisdiction
· First to get there even if they know someone else knew
· First to record without notice wins – Notice Race Jurisdiction
· First to get there without knowing someone else recorded wins

· Leases

· Landlord
· Right to get rent – if lease is silent, payment is due at the end of the month
· To go onto the property to make reasonable repairs
· Reversionary interest – right to get the property back

· Tenant

· The right to quiet enjoyment – no noise, smells, light, etc only if it is in the landlords control
· Warranty of habitability – fit for normal use
· exclusive possession

· Leases
· Tenancy at Will

· When the landlord can throw the tenant out and the tenant can just leave.
· Periodic
· Definite starting date, no ending date
· Tenancy for Years
· Definite starting and ending dates.
· Tenancy at sufferance
· When the tenant stays beyond the lease term and refuses to leave

· Assignment
· Gives the remaining time on the lease to a third party
· Paid to landlord

· Sub Lease
· Gives less then the remainder of the term to a third party
· paid to original tenant 
· If the lease says no assignment, you can still sub let. If it says no sub leasing, you can still assign. To kill both, lease must say “no assignment and no sub leasing.”
· Adverse Possession – when a person moves onto abandoned property for 10 years straight.
· CANOE

· Continuously
· Adversely
· Notorious
· Openly
· Exclusively
· FLSA - Fair Labor Standards Act
· Regulates 3 things:


· Child Labor

· Certain ages can only work at certain jobs

· Anywhere-14 – acting and news paper delivery

· 15-16 – non hazardous situations
· 17+ - basically anywhere
· anyone under 18 must have working papers
· Minimum wage

· Minimum required payment/hour
· Does not apply to professionals or waiters 

· Overtime
· Any work over 40 hours, you are entitled to time and a half

· Time and a half is your pay plus an additional half of it. Regular pay of $10/hour in overtime would be $15/hr
· OSHA – Occupational Safety and Health Act
· Make sure the work place is safe

· They set the rules, inspect, and punish people for violations.
· Do not design or sell any safety equipment.
· They get a tip from an employee. To get either search warrant, or permission of the employer. The employee that tips them can not be fired for doing so, under the Whistle Blower statute.
· Workers Compensation

· Every employer is required to maintain this insurance.

· It will pay the employee if they are hurt while on the job.

· The employee can not sue the employer for additional damages, unless the employer acted maliciously. He can also sue co-workers if they cause their fellow worker to get hurt.
· OASDI – Old Age Survivors and Disability Insurance

· Better known as Social Security
· It is not only paid to a senior citizen

· It is paid also to anyone who is disabled. If someone dies the survivors start getting social security.
· Medicare is part of this.
· Funded by employers and employees. They match the payment
· Employment
· FUTA and SUTA

· Federal Unemployment Tax Act
· State Unemployment Tax Act

· This tax is only paid by employer. It was where unemployment checks come from.
· COBRA – The law that says when someone quits their job, or is fired from it, they have the right to continue on the medical insurance of their employer for 18 months, but the employee must pay.

· Family and Medical Leave Act – FMLA

· Only applies to employers who have 50 or more employees. It permits and employee to take a leave of absence for a maximum of 12 months without pay, but he stays on medical insurance at the employer expense, and they must have their job or something similar waiting for them when they come back.
· Civil Rights Act – protects against discrimination in race, religion, color, national origin, gender, pregnancy
· Equal pay act – men and women need to get the same pay for the same work
· Age and discrimination act - only applies to employers who have 20 or more employees over the age of 40. You can’t discriminate based on age. If you have less then 20 employees over 40, you can fire someone b/c they are too old.
· BFOQ – Bona-Fide Occupational Qualification – a genuine reason that is part of the job description for hiring someone (or not hiring)
· ADA – American with Disabilities Act – protects employment and public accommodations and transportation. Requires employers to make reasonable accommodations without making a financial undo hardship.(ex – handicapped stalls, ramps, higher desks) 
· WARN – Worker and Retraining Notification Act – requires the employer to give a 6 month notice if firing over 500 or more employees.
· Jury Duty – an employee can not get fired for having to serve on jury duty, however, the employer must provide the regular pay for the days they are gone, and the employer can ask for the jury duty pay that the person gets.
· Reverse Discrimination – when a white person sues for not getting a job because the job went to a minority of equal experience. 

· Employment At Will – most employment jobs are not contractual. Meaning the employer can fire you as long as it’s not discriminatory, and the employee can quit. There is a notion that when an employee quits, he must give two weeks notice, he does not have to give the notice. On the flip side, there is Severance Pay if you quit, there is no severance pay. Employers will have a policy that they will pay you for a few weeks after you get fired.
The Essay – either from Secured Transactions or Bankruptcy
